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Abstract

This thesis named as “Civil liability over medical error- Comparative
study” 1is focusing on Algerian, Egyptian, and French legislatures and
jurisprudences, on one hand, and Islamic jurisprudence in different schools,

especially the “four sunny schools” in other hand.

The medical suits pending before the courts, in almost all over the world,

illustrate that medical malpractice rises different legal issues in its civil field.

The most importantly, that civil medical liability is a result of “medical
error” 1.e. when there is no proof or evidence regarding medical malpractice
that takes place either because of bad faith or a breach of contract, does the
patient subject to medical malpractice or his successors can claim any remedy
from that convicted physician; either judicially or extra judicially, because there

1s no responsibility without mistake?

This judicial concept, which is based on a given mistake, is lead by
judicial school so called “subjective or mistaken school”. According to this
school, when there is no error there is no liability.

Unlike the former school, so called “objective or material school” argues
that there is no need to look for an “error” to claim a remedy. If a “Damage”
appears after a medical treatment, the physician is presumed to be liable;
irrespective that damage is a result of a mistake or not, unless it is proved that
such a damage belongs to other cause.

Medical malpractice costs has been raised, as a result of civil medical
liability litigations. To solve this issue, “Medical Assurance” was involved by
different laws, as a compulsory elements to cover physicians responsibility
about material, moral or emotional damage.

Legal standards has been discovered by different facts and studies as far

as classical legal rules are concerned. error, damage, causal relation, negligence,
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lack of care, and the extension or the scope of compensation, all these lead to the
suggestion of substantial medical liability reforms.

To improve the current system, private as well as public medical care
sector and the government must share common goals of establishing a medical
liability system that provides the resolution of claims in a fair, cost-effective and
timely manner, deters negligence, look for fraud, prevent injuries, fairly
compensates patients, and provides relief to physicians. The current system is
not working well for physicians and patients even at developed states. Only trial
lawyers benefit from this system. Therefore, it must be a fair balance to control
the big number of controversies among different parties.

Finally, if we look to Islamic jurisprudence in its different schools, we
find that Islamic law so called “sharia” , in its general rules as legal maxims,
specific sentences, prophet Muhammad “Blessing and peace be upon him practice
so called “sunna”, and his big companions deeds who understand the spirit of
law which is named “ maqasid al-sharia”, rather than the jurisprudence of big
scholars of Islam, has made fair legal rules, which is focusing on general interest
or public welfare.

However, Islamic legal rules authorize us to get profit from any judicial
experience, related to substantive and especially adjective or procedural legal

rules as court jurisdiction rules.
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