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Research summary in English

The discussion about medical and biological developments and
their impact on evidence system lead us to forensic medicine as a
branch of medecine which specialises in the application of medical
sciences that aims to interpret, clarify and solve many cases which are
tackled infront of the court. Verses from Coran and Hadith in addition
to statory laws have proven that forensic medecine is considered as a
proof system used to find out the truth. The Prophet -God's peace and
blessings be upon him- adopted Physiognomy to find out the
parentage of Oussama to his father Zaid. Also, the companions -may
Allah be pleased with them- relied on evidences in their judgments.
Statory law also relied on experience in proving the disputed
parentage . and this indicates that it is a must to refer back to people
with experience about the issues which can't be unfolded without
them. and what the forensic doctor do dealing with evidences such as
blood analysis and DNA to prove decent and other issues.

Personal status issues are many and varied, and has been dealt by
scholars of Islamic Sharia law through studying and analysing, for this
I will confine myself on studying

Personal status where conflicts happen using medical and
biological evidences. they are as follows: proving Marital defects |,
Proving or denying parentage, and proving inheritance.

Thanks to the medical examination, marital defects that is
conducted before marriage has solved many problems that could be
caused by defetcs such as effeminacy, madness, leprosy and others.
Also, modern medecine successfuly was able to remove marital
defects such as artetic, cornua uteri and by medecines like halitosis
and others,as a result, married coulpes wouldn't be seperated if
thedefect was removed by surgery , because surgery eliminate most of
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these defections, unless the defection is unremovable, in this case the
couples should be seperated if one of them has contagious diseases
such as AIDS.

As for proving or denying parentage, medical reseaches showed
that the success rate in proving or denying parentage by finding out
genetic fingerprinting reaches confirmation level (100 %) in case of
denial. In case of aproving, it may reach near to confirmation rate
(99% approximately). The Sharia ways (bedding, evidence, and
recognition) are considred means and accepted by the public. The
Qur’an, Sunnah, and the public stated that genetic fingerprinting shall
not be given priority over them because it is definitive in case of
denial and nearly definitive in case of aproving, As for other ways of
approval such as Physiognomy and Lottery genetic fingerprinting is
more convcing because this latter is based on scientific experiments
without doubts whereas Physiognomy is based on assessements that
uses similarities and guessing and lottery is based on randomness.

As for proof of inheritance, thanks to recent discoveries mainly
medical and biological ones, many inheritance cases has been solved
where the heir hesitate between having the right to get his/her
inheritance or not, beiug male of female, proving pregnancy by testing
urine in laboratory; know if there was multiple pregnancy using
ultrasound device; find out the sex of the hermaphrodite through
medical and biological checks by chromosomes, reproductive gland or
genital examination (internal and external); finding out accurately the
identity of missing people in war, determine the death time accurately
through biochemical analysis of the corpses and else ..and Allah
knows best.
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Résumeé d'expose

Le grand essor de la médecine et de la biologie et son effet sur
I’¢établissement de la filiation nous menent a la médecine légiste qui
contribue largement a I’explication, I’illustration et surtout a la
résolution de plusieurs affaires judiciaires. Les versets coraniques, les
hadiths et méme les textes de la loi prouvent que la médecine légiste
est considéerée comme un moyen de preuve. Et méme notre prophete a
procéde par la physiognomonie pour connaitre la descendance de
Oussama a son pere Zaid.

De plus les sahabas ( les compagnons du prophéte ) ( que Dieu
leur accorde grace et paix) basaient aussi sur les indices et la preuve
dans leur jugement sur les présomptions.

Le recours au specialistes et aux experts dans certaines questions
ainsi a la médecine légiste pour 1’analyse sanguine et 1’empreinte
genétique demeurent primordial pour la résolution de diverses
questions qui font I’objet de multiples conflits judicaires.

La question sur les statuts sociaux sont multiples et nombreuses et
elle faisaient le vif de sujet des juristes et des fagihs. Je me focaliserai
donc sur I’¢tude des questions portées sur les statuts sociaux qui
contiennent des conflits sur les moyens de preuve médicale ou
biologique : la preuve des deéfauts conjugaux ; 1’affirmation ou
I’infirmation de la filiation et 1’établissement de I’héritage.

Grace aux consultations faites avant le mariage, plusieurs
problémes liés aux défauts comme 1’hermaphrodisme, la folie, la Iépre
et I’albinisme peuvent étre évités.

Ainsi la medecine moderne a pu éliminer plusieurs problémes
comme ’imperforation de ’hymen ou ['utérus bicorne a travers la
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chirurgie ou les traitements. Cependant la chirurgie reste incapable
d’¢liminer quelques maladies infectieuses comme le Sida.

Les différentes recherches médicales prouvent, en utilisant les
empreintes génétiques, que le taux de I’infirmation de la filiation est
de 100%. Mais dans le cas de I’affirmation ce pourcentage est de 99%.
Dans ce dernier cas on ne peut pas privilégier I’empreinte génétique
sur les procédures légales dictées par le coran et le sunna ( le mariage,
la preuve, la déclaration)

L’empreinte génétique est considérée comme un moyen décisif par
rapport au tirage ou a la physiognomonie car elle est basée sur des
fondements scientifiques et sur la certitude et non sur le doute ou le
hasard.

En outre, grdce aux nouvelles découvertes biologiques et
médicales, plusieurs problémes liés a I’héritage sont résolus en
procédant par ’analyse sanguine, 1’échographie, connaitre le sexe de
I’hermaphrodite. Elles ont permis aussi de préciser 1’heure exacte de
décés a travers I’analyse biochimique des cadavres et connaitre

I’identité des personnes disparues pendant la guerre.
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